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l-
l- amily law attorneys have the unique opportunity to
f .on¿u.t discovery within a statutory scheme that is

not available to lawyers practicing in other civil actions.

Effective discovery in a family law case requires an inte-

gration of the Fiduciary Duties, the Evidence Code, and

the Civil Discovery Act (Code of Civil Procedure sec-

tions 2016 through 2036.030, ("Discovery Act")). Fam-

ily Law practitioners need to understand how to utilize
this integrated system of statutes to maximize the benefits

of the Fiduciary Duties and to cure their limitations as

a discovery tool if used in isolation from the Evidence
Code and the DiscoveryAct. The purpose of this article is
to discuss how to integrate these three statutory schemes

effectively on behalfofyour clients and to the advantage

of your practice.l

Discovery serves two functions: (l) the acquisition
of information and (2) the creation of admissible
evidence for purposes of a hearing or trial. Failure to
know the pertinent provisions of the Evidence Code will
result in a failure to acquire information in a form that
can be submitted to the court. Yet, discovery pursuant
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to the Fiduciary Duties does not contain any embedded

mechanism that will make the discovered information
admissible. This is in contrast to discovery within the

Discovery Act, which by statute is constructed through
verifications to be admissible. Therefore, the Code of
Civil Procedure needs to be used in order to render the

acquired information useful in any judicial proceeding.

It is advantageous to use the Fiduciary Duty
statutes for discovery of financial information. Request

for the information is less cumbersome. The production

deadline has no mandated 30135-day delay. There is a
lower threshold for discoverability because the standard

for producing the information is driven by status

alone and need only be relevant. The status mandating
production is that of being married.2 The relevance of
the requested information is implied from the marital
status if the information pertains to community, arguably

community, or separate property. (See Cel. Feu. Conp

$$ 2l0a(c)(l) &,21,02(c).) In other words, there is prima
facie relevance or presumed relevance if the parties are

married and the information pertains to either's financial
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affairs. Therefore, relevance need not be proved and is
intrinsic because of marital status and the concomitant
elevated right to information is a matter of public policy
embedded in the Family Code. (See Cel. Fnv. Coor g

2100.) This presumed, prima facie relevance is reflected

in the scope of what must be disclosed under C¡1. F¡rvr.

Coor $$721, ll00(e), 2102,2104, &,2105 and reflected

in the scope of the Family Code's inter-spousal fiduciary
duties. This elevated right results in unfettered access

because the parties equally are entitled to possess the

relevant fi nancial information.3 Therefore, the threshold

for permissible discovery is lower and broader than

under the Code of Civil Procedure and the entitlement to
information under the Fiduciary Duties is consequently

superior in quality to the entitlement to information using

the Discovery Act.a In fact, utilizing the Fiduciary Duty
Code sections instead of the Discovery Act may shift the

burden to the party resisting the discovery to demonstrate

why production need not occur. This shifted burden would
require the resisting party to show why the requested

information is not relevant or why he/she should have

superior access over his/her spouse. This is a very difficult
and high threshold for the resisting party to meet because

of the protected right-to-know inherent in the marital
relationship under California law

Refusing discovery under the Family Code exposes

the resisting party to a claim for breach of the fiduciary
duties because of his/her wrongful failure to disclose
the requested information.s This exposure may result
in various remedies by the requesting party. These

could be any or all of the following: Motion to Enforce
Compliance with the Fiduciary Duty of Producing
Information, Motion for a Protective Order Compelling
the Production/Inspection of the Information, Motion
for a Protective Order to Prevent the Failure to Disclose

Information, Sanctions for Violation of the Fiduciary
Duties, and/or Attorneys Fees for the Necessity of
Compelling Compliance with the Fiduciary Duties of
Disclosure, etc.

It is necessary to establish a procedural foundation to
understand the "pitfalls" ofpursuing financial discovery
using only the Family Code and to understand how to fix
those "pitfalls" by integrating the Code of Civil Procedure

and the Evidence Code. Begin by setting up the demand
for production or inspection of financial information
(including electronic data) with the same specificity that
would be used in a Request for Production of Documents

or Inspection under Cal. Cooe Clv. Pnoc. $ 2031.010.

This information request should be made in a demand

letter invoking Cnr. Fev. Coo¡ gg 721, ll00(e) &.2102.
Both Car-. Fau. Cooe $$ ll00(e) 8¿2102 incorporate the

standards of Cal. Fnv. ConB ç 721. Cnl. Fetr. Cooa $

721 incorporates, inter alia, Corporations Code section

16403, which section describes the rights of inspection

between partners (many of which are required without
demand). Review Cel. Crv. CooE $ 16403 substituting
the word "PaÍty" wherever the code section uses the word
o'Partner" and it will be easier to understand the scope and

breadth of inspection rights and disclosure obligations
thus incorporated into Cel. Fnv. Cooe g 721.

Look to Cel. Feu. ConE $ 210 to incorporate the

Discovery Act's definition of discoverable documents,

writings, and data under these Family Codes and

incorporated Corporation Codes. The Family Code does

not define what is meant by "document" or o'writing".

Crrl. Fnnr. Cooe $ 210 states: "Except to the extent that

any other statute or rules adopted by the Judicial Council
provide applicable rules, the rules of practice and
procedure applicable to civil actions generally.,.apply
to, and constitute the rules of practice and procedure in,
proceedings under this code." Therefore, refer to Code

of Civil Procedure, sections 2016.020 and 2031.010, to
help define what is meant by a "document," "writing," or

electronic data under the Family Code.

California Code of Civil Procedure section 2016.020
defines a "document" and "writing" "as defined in
Evidence Code section 250, stating at subpart (c):
"Document" and "writing" mean a writing, as defined in
section 250 of the Evidence Code." California Code of
Civil Procedure section 2016.020 defines what is meant

by "electronic" at subpart (d) and defines what is meant

by "electronically stored" at subpart (e). Evidence Code

section 250 gives a very broad definition of a "writing,"
ultimately ending its definition with "...and any record

thereby created, regardless of the manner in which the

record has been stored."

Code of Civil Procedure section 2031.010 includes

within the scope of a Request for Production or Inspection

electronically stored information. Subpart (a) includes
oo...electronically stored information in the possession,

custody, or control of any other party to the action."
Subpart (e) allows a party or his/her agent to "inspect,
copy, test, or sample electronically stored information in
the possession, custody, or control of the party on whom

10 Family Law News o The State Bar of California



demand is made." These are helpful definitions to be

utilized within a production demand under the Family
Code.

There are disadvantages or "pitfalls" from using
the Fiduciary Duties to produce or inspect financial
information that can be cured only by integrating the

Evidence Code and the Code of Civil Procedure into your

discovery strategy. This is due to the total absence from
the Family Code of any infrastructure for the verification
or authentication of the financial information produced

or inspected. Thus, a great deal of information may
become available, but none of it may be admissible as

evidence in the absence of additional action. Laying
the groundwork for effectively using the Discovery Act
to fix the "pitfalls" is an important part of the process.

That is why the demand letter should have the specificity
of a Demand for Production under California Code of
Civil Procedure section 2031.010. In addition, every
document that is received and not received as a result
of the Demand Letter should be itemized and that index

should be sent back to the producing party in the form of
a confirming letter.6 The confirming letter should include
every incremental step in the production and receipt of
electronically stored and/or transmitted information. For
example, this may include the type of software program,

the date it was uploaded to, e.g., "the cloud," the passcode

used to access the information, and so forth.
Evidence Code sections 1400 and 1401 pertain to the

authentication of a writing for introduction into evidence

and the need for authentication as a condition precedent

for admissibility. Remember that the definition of a

"writing" or "document" is described in Evidence Code
section 250, as incorporated by Califomia Code of Civil
Procedure section 2016.020(c). The use of electronic
evidence is addressed in Evidence Code sections 1552

and 1553. Counsel should review all of the Evidence Code

on a regular basis, but certainly should review all of the

code sections from Section 1400 through section 1553 for
purposes of this discussion since citations to applicable

code sections are not exhaustive.

"A writing may be authenticated by evidence that:
(a) The party against whom it is offered has at any time
admitted its authenticity; or (b) The writing has been

acted upon as authentic by the party against whom it
is offered." (Evidence Code section l4l4) Either of
the above conditions for authentication may be met
by Stipulation of counsel and the parties.T However, a

Stipulation cannot be compelled. Such a Stipulation only
can be achieved by agreement and with mutually agreed

language.s Therefore, it may be more practical and safer
against later challenge to utilize the Discovery Act's
authentication provisions and thus cure the "pitfalls" of
the Farnily Code through a verified Response.

The use of Requests for Admission is described at

California Code of Civil Procedure sections 2033.010
through 2033.740. Requests for Admission offer the

opportunity to cure the failure of the Family Code to
provide an infrastructure for verification or authentication

of a production response (or non-response) to a Letter
Demand under Family Code sections 721, ll00(e), and

2102. The pertinent part (for this article) of California
Code of Civil Procedure section 2033.010 states: "any
parfi may obtain discovery ...by a written request that any

other party to the action admit the genuineness of specified

documents, or the truth of specified matters of fact.....".
The number of Requests for Admission is unlimited if it
relates to admitting the "genuineness of documents" (See

Cer. Conr Crv. Pnoc. $ 2033.030(a) and (b)) Otherwise,

the limit for Requests for Admission is thirty-five, unless

there is a Declaration in conformity with California Code

of Civil Procedure section 2033.05O.'q

The Request for Admission to authenticate the
information provided should be in conformity with the

conditions for admissibility under the Evidence Code. In
addition, each Request must meet the format set forth in
California Code of Civil Procedure section 2033.060.'0

An admission in response to a Request "is conclusively
established against the party making the admission in the

pending action, unless the court has permitted withdrawal
or amendment ofthat admission under Section 2033.300."
Therefore, the Request for Admission should track the
specificity of each document provided and described in
the confirming letter or index in order for the admission to
have maximum effect. Counsel should conceptualize the

Request for Admission as pertaining to each individual
piece of documentary or written evidence (including
electronic) that he/she conceivably could wish to introduce

as evidence for any purpose. That conceptual thinking
will help to understand why authentication of a group of
documents instead of individually identified documents

usually may not be the most useful form of authenticity.

Authenticating a group of documents may interfere with
the most effective impact of the Admission in court or
the use of the underlying evidence. Occasionally, it may
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be useful to authenticate a group of documents if the

documents are Bates-stamped or paginated for reference

and comprise a unified group, e.g., documents given to

a CPA to prepare some portion of an income tax return

wherein there may be "odds and ends" of receipts or
miscellaneous papers.

The Request forAdmission also may be used to obtain

an admission that certain information was not produced.

Again, this set of Requests should track the incornplete

or unproduced information with the particularity earlier

suggested for the confirming letter. Admissions that

information was not produced may be probative on a

hduciary duty issue and/or serve as a basis for evidence

exclusion should the other side seek to use it at a hearing or

some other proceeding. This potentially is a very powerful

admission because of the conclusive nature of any

admission under California Code of Civil Procedure section

2033.300.rr Howeve¡ there will be a statutory limit of
thirty-five Requests when used for this purpose. Therefore,

counsel must be mindful of California Code of Civil
Procedure section 2033.050 and the necessity of attesting,

inter alia, that the number of Requests is "warranted" by

the "complexity" of the case or the "quantity of issues"

in the case and will not cause "unnecessary delay" or

"needless increase" in costs. (See the Declaration set forth

in California Code of Civil Procedure section 2033.050)

Counsel should review the balance of the California Code

of Civil Procedure section on Requests for Admission to

learn the procedure for having the admissions admitted as

ultimate facts at the time of a hearing.

Requests for Admission should be served along with
a companion set of lnterrogatories. The Interrogatories

cross-reference the Requests. Each lnterrogatory is

worded to elicit an explanation of all facts in the event

that any Response to the Request is other than "admitted."
There is a form Interrogatory that may be used to discover

the basis for a Response that is other than "admitted" to

the genuineness of any document. 12 Interrogatories also

may be used to elicit facts related to the non-production

of information. However, these lnterrogatories will be

Special Interrogatories and subject to the thirty-five-
limit rule. California Code of Civil Procedure section

2030.030, 2030.040, and 2030.050 describe the limit of
thirty-five Special Interrogatories and the Declaration

necessary to enable Special Interrogatories in excess of
thirty-five.

The point of this discussion is to enable the effective

use of the Family Code to conduct financial discovery in a

way that will result in a clear record of what was and was

not produced and to result in admissible evidence. The

Family Code fails to address how to track the production,

the definitions of "writing," "document," and electronic

data. lt also fails to provide a system for authentication or

verification. Counsel may close these gaps in the Family

Code through the integrated use of the Evidence Code

and the Code of Civil Procedure.
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Endnotes
I The Discovery Act (Cnr.. Cor>s Crv. Pnoc. f)$ 2016 -2036.030)

provides various discovery tools. C,rr-. Couu Ctv. Pnoc. $

2019.010 states: "Any party may obtain discovery by one or
more of the following methods: (a) Oral and writtcn depositions.
(b) Interrogatories to â party. (c) Inspections of documents,
things, and places. (d) Physical and mental examinations. (e)

Requests for aclmissions. (f) Simultaneous exchanges of expert
trial witness information." Discovery under the Code of Civil
Procedure affords counscl thc opportunity to "ask the identity
and location of persons having knowledge ol any discoverable
matter, as well as of the existence, description, nature, custody,

condition, and location of any document, electronically stored
information, tangible thing, or land or other property." (C,rr-.

Con¡; Crv. Pnoc'. $ 2017.010.) The Discovery Act also allows
questions as to whether a party is "making certain contentions,
or to the facts, witnesses, and writings on which a contention is

based" and the questions are not objectionable on the grounds that
the response'1nay involve an opinion or contention that relates

to fact or the application of law to fact, or would be based on
information obtained or legal theories developed in anticipation
of litigation or in preparation for trial". (Car.. Coor Crv. Pnoc. $
2030.010(b).)

The discovery tools enumerated above are not exhaustive of all
the opportunities afforded by the Discovery Act, which regularly
should be revicwed ín its entirety. However, the examples
above illustrate that there is a collateral path for ascertaining
information that is beyond the scope of the fìnancial information
available t¡nder the Fiduciary Duty statutes or an altemative path
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to obtain the same financial information if counsel so chooses for
a particular reason. Therefore, smart use of various fact-finding
opportunities afforded by the Discovery Act is the other prong
for inquiries to prepare a case. These broader opportunities for
discovery are important, but are not th€ subject of this article.
This article is intended to discuss the use of the Discovery Act
to enable the introduction into evidence ofinformation produced
pursuant to the Fiduciary Duty statutes.

2 These principles equally are applicable to the dissolution of
domestic partnerships and references in this article are intended
to apply to domestic partnerships and marriages and references
to marriages are not intended to reflect any bias but the fact that
marital dissolutions are more common and will remain more
common with the advent of marriage equality.

3 This does not mean that third parties lose their protected rights
of privacy. For example, both parties may be entitled to certain
business records; however, the "out spouse" may not be entitled
to invade the privacy of another partner and know the precise
identity of a particular person's, e.g., compensation. The privâcy
rights will not result in a bar to production, but may be addressed
through a Protective Order regarding confidential information or
appropriate redaction by agreement or judicial supervision.

4 The right to information under the Family Code is in contrast
to discovery of frnancial information under the Code of Civil
Procedure. The burden of proof under the Discovery Act is on
the demanding party who must meet a threshold that is higher
than a married party under the Family Code. There is not prima
facie or presumed relevance to the request and CAL. Conr Crv.
Pnoc. $ 2017.010 states that the matter must be "reasonably
calculated to lead to the discovery of admissible evidence". As
such, the entitlement to discovery under the Cer-. Cooe Crv.
Pnoc. is not based upon status (manied) as it is under the Family
Code, but is based upon a proved entitlement that comes within
the discoverability parameters of the C¡r-. Coor Crv. Pnoc. $
2017.010. The discoverability standard is one enacted by the
legislature to regulate discovery between litigants in other civil
matters where their intimate relationship as maried persons is
not the raison d'être of the action.

5 Compelling a spouse to use the Discovery Act instead of the
Fiduciary Duty statutes may expose the refusing party to liability
for breach ofhis/her fiduciary duty because he/she is placing an
unacceptable burden and higher standard on the asking party to
see data to which he/she is automatically entitled as a matter of
public policy.

6 The itemized list of documents received actually should be more
detailed than the original request for production because you
may wish to identify each individual document produced, e.g.,
the inclusive dates for bank statements and the account number,
the database by name and scope of documents contained, the tax
returns with number of pages and any schedules attached, the
date of any correspondence and its recipient and sender, etc. you
also will want to itemize any documents not produced, unfulfilled
requests, or incomplete productions for later use to prevent
the use of non-produced information as evidence by the other
side, for sanctions, or some other form of proof on a related or
fiduciary duty issue.

7 Any such stipulation should set forth the conditions for
authenticity to meet the admissibility standards of the Evidence
Code. Each authenticated "writing" or electronic download
should be itemized and described with suflicient particularity so
that no ambiguity may be asserted at a later time to cast doubt on

the authentication ofany one item profTered as evidence at a later
time.

8 Another alternative that also requires voluntary cooperation
could be a declaration that authenticates specific documents
or data that is similar to the affidavit used by the custodian of
business records under Evidence Code section l56l and Code
of Civil Procedure section 2015.5. Again, the only way to secure
admissibility with certainty is through the authentication process
made possible by the Discovery Acl

9 The abs€nce ofthe Declaration under section 2033.050 relieves
the responding party ofany obligation to respond to the Request
in excess of 35 if it does not pertain to the genuineness of
documents.

I 0 There are form Requests for Admissions that Counsel may use or
refer to for drafting assistance. This form Request for Admission
is at DISC-020, Request #2.

I I Examples of a Request for Admission could be: "Do you admit
that you have not produced to Petitioner or her counsel a Bank
of America Statement for account number ending 6543 for the
month of February l0-March 9,2015?" and "Do you admit
that Petitioner, through conespondence from her counsel dated
January 2,2015, requested that you produce all statements for
Bank of America account ending 6543 for the period of time
starting with January 2,2013, up through and including April
31,2015?". These examples do not reflect the full panoply of
possible Requests for this purpose. In addition, there should be a
set of Interrogatories that accompany these Requests.

12 The form is DISC-001, "Form Interrogatories - General",
Intenogatory #17.1.
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