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The Practice of
SystematicaLLy
"Conflicting Out"
PotentiaL Opposing
Attorneys Has
Negative Ethical
and Legal
lmpLications
and Should Be
Deterred
Jill Hersh, CFLS1

I nuu. noticed a proliferation of instances in which a

I potential client has been unable to find an attorney
of her/his choice "in county" because virtually "every-
one" has been "conflicted out" by her/his spouse. This
precludes the potential client's ability to find a suitable
lawyer in her/his county of residence, creates unneces-
sary and added duress finding counsel, and also deprives
attorneys of clients. In some instances, this may consti-
tute interference with access to counsel if a hearing date

is imminent.2

The purpose of this article is to explore the cunent
ethical and legal environment surrounding the formation
of the attorney/client relationship and the attempt to
disrupt the other party's ability to form that relationship.

This article is not intended to challenge the
entitlement of a potential consumer of legal services
to interview several attorneys to obtain information or
determine her/his choice of counsel. It is intended to
challenge the legitimacy of the opposing party's rights
and conduct when such a critical mass of attorneys has

been conflicted out that it gives the appearance of bad
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faith on the part of the opposing party. For example, I
recently was contacted by a potential client who called
19 attorneys in her county and found that all of them
were "conflicted out" and could not speak with her.

The attorney whom her spouse eventually did hire was
not one of those 19 and not located in their county of
residence.

Attorneys generally advise against contesting
Motions to Disqualifu because of the attendant costs and
delay. Perhaps this advice is also given because lawyers
usually do not have a very thorough understanding
of the actual law underlying the questions: "Who is a
true 'prospective client?"' and "Has privilege actually
attached?" We should rethink this under suspicious
circumstances. It would be a potential deterrent to this
bad faith behavior if we conducted targeted discovery
(at our own cost), before deciding whether or not to
withdraw or oppose the motion. It may even amount to
sanctionable conduct should discovery disclose a pattern
of behavior sufficiently egregious to constitute a breach
of fiduciary duty-perhaps of a magnitude to constitute
extrinsic fraud.

Based upon a review ofthe law, Rules ofProfessional
Conduct, ethics opinions, and judicial policy statements

on this issue, I have concluded the following:
. A person who consults an attorney when it is

not a good faith consultation "for the purpose"
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of potentially engaging that attorney's services

is not protected by the attorney/client privilege

because she/he is not a "prospective client".
. The attorney(s) who is(are) consulted for

these bad faith ulterior reasons has not
received confidential information because the

interview was not "for the purpose" of potential

engagement, and that attorney should not be

"conflicted out" of representing the opposing

party.
. An attorney who advises a client to conduct

interviews of potential opposing counsel for
the ulterior purpose of "conflicting out" those

attorneys commits a reportable State Bar
violation.

. An individual who conducts the interviews
for the ulterior purpose of "conflicting out" an

attorney and then brings a motion to disqualify
that attorney may be sanctioned for a breach of
fiduciary duty.

Definition of a true "prospective client"
under Evidence Code section g51and Ru[e of
Professional Conduct r.r8

Evidence Code section 951 defines a "client" for
the purpose of establishing the attorney/client privilege,

and states: "A...."client" means a person who directly or

through an authorized representative, consults a lawyer

for the purpose of retaining the lawyer or securing

legal services or advice from him in his professional

capacity..." (emphasis added)

This language is consistent with new Rules of
Professional Conduct, rule 1.18, which went into effect

November l, 2018, entitled "Duties to Prospective

Client". Rule 1.18 defines a "prospective client" for
purposes of regulating attorney conduct respecting

duties of loyalty and confidentiality. The text of the

Rule integrates the Evidence Code's codified standard

for imbuing a person with the rights and protections of a
"prospective client" by integrating "for the purpose of',
stating: "(a) A person who, directly or through authorized

representation, consults a lawyer for the purpose of
retaining the lawyer or seeking legal services or advice

from the lawyer in the lawyer's professional capacities,

is a prospective client. (emphasis added)

However, the State Bag giving expression to ABA
policy,3 excludes from protection those persons who

consult an attorney with an ulterior purpose. State Bar

Comment [2] to Rule l.l8 states:

...not all persons who communicate information

to a lawyer are entitled to protection under this

rule." A person "who communicates information

to a lawyer without a good faith intention to
seek legal advice or representation, is not a

'prospective client' within the meaning of
Paragraph (a).a

There are [ega[ and ethical consequences for
attorneys who directty or indirectty engage
in the bad-faith "conflicting out" of potentiaI
opposing counsel:

An attorney who suborns a client's bad faith
consultations in order to disqualify particular attorneys

violates State Bar Rule 8.4, "Misconduct", effective

November 1,2018, which in part states:

It is professional misconduct for a lawyer to

(a) violate these rules or the State Bar Act,
knowingly assist, solicit, or induce another to do

so, or do so through the acts of another,...

(c) engage in conduct involving dishonesty,

fraud, deceit, or reckless or intentional
misrepresentation,

(d) engage in conduct that is prejudicial to the

administration of justice.

Earlier policy statements by the courts and from

ethics opinions in other jurisdictions having the same

or similar rules for misconduct provide guidance in

this area. The summary of these policy statements and

ethics opinions is that efforts to disqualify professionals

from opposing parties are forms of fraud, deceit, or

misrepresentation that interfere with the administration

of justice. This bad faith conduct vitiates the attempt

to form an attorney/client relationship, thus freeing the

professional to go forth as counsel for the opposing party.

The court, in Kenney v. Superior Court,s was asked

to rule on discovery issues related to a medical expert in

a malpractice case. The court was commenting on the

potential public policy implications of a Defendant's

hiring a "committee" of medical experts for a case and

said:

We are aware of the possible abuses of the

so-called "medical committee" system.
Obviously it is not in the interests of justice

to countenance any attempt by defendant or

I
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his counsel in a medical malpractice action to
"corner" the supply of "top-drawer" medical
experts, silencing them as potential plaintiff's
witnesses by the process of placing them on

a committee to be consulted by the defense in

every claim against a doctor...6

The court in Wang Laboratories, Inc. v. Toshiba

Corp.l gave a lengthy policy analysis of "conflicting out"
potential opposing professionals, encouraging courts to
reject such conduct, stating:

Disqualification of an expert is "likely
inappropriate" if it were not objectively
reasonable for the first party who claims
to have retained the consultant to conclude
that a confidential relationship existed OR
no confidential or privileged information is
disclosed by the first party to the consultant.

Were this not so, lawyers could then disable
potentially troublesome 'experts merely by
retaining them, without intending to use them

as consultants. Lawyers using this ploy are not

seeking expert help with their case; instead

they are attempting only to prevent opposing

lawyers from obtaining an expert. This is

not a legitimate use of experts, and courts
should not countenance it by employing the
disqualification sanction in aid of it. (emphasis

added)8, e

As if anticipating new Rule Ll8 Comment l2l,the
court in Shadow Traffic Nentork v. Superior Court stated

at footnote 9: It is legitimate concern to "allow a party to

deplete the pool of available experts simply by quickly
interviewing all of the available experts, even though it
had no intention of retaining all of them."r0

Professor Fred C. Moss echoed the concerns of the

courts, when he stated: "This is not a litigation strategy,

but a deception to reduce the supply ofprofessionals for
nothing more than a tactical advantage."rr

Therefore, as a policy matter, disqualifying a group

of professionals in order to preclude their work for an

opposing party interferes with the "administration
of justice". The court "should not countenance" this
practice and extend protections when a lawyer has been

interviewed with an ulterior purpose that is not in "good
faith".12 This is equally true if an attorney induces a client
to disqualify potential opposing counsel.r3

Furthermore, such conduct is a form of fraud and

deceit.ra The Oregon court, in In re Ositis found that

an attorney lied with the intent to deceive "through the

acts of another" when he attempted to o'neutralize" other
lawyers.r5 This is consistent with Professor Moss's view
that the ethical prohibition on "dishonesty, fraud, deceit,

or misrepresentation"16 is violated if a lawyer induces

a client to disqualify potential opposing counsel by

misrepresenting the true purpose of her/his consultation.

A 2005 Oregon ethics opinion concurs with Professor

Moss, stating: "A lawyer cannot misrepresent the identity
or motive of the interviewer."rT, 18

There are [ega[ and ethical consequences for
parties who engage in the bad faith "confticting
out" of potential opposing counsel:

A party acting independently as a bad faith
interlocutor of potential attorneys has culpability
separate from an attorney who suborns or colludes in
such conduct. According to Evidence Code section

951, such conduct does not establish an attorney/client

relationship, ergo, the attorney/client privilege. In part,

Evidence Code section 95I reads: "A "client" means

a person... who consults a lawyer for the purpose of
retaining... service or advice". This definition and

defining standard for rights and privileges of a client to
attach is mirored at Rule of Professional Conduct l.l8
Comment [2], wherein a person is not entitled to the

protections of a client if the communication is "without
a good faith intention to seek advice or representation".

Such a person is not a "prospective client" within the

meaning of the Rule of Professional Conduct. Thus, such

a person does not meet the standards for application of
the privileges flowing from Evidence Code section 951.

The court may impose a "sanction" of denying
disquaiification against a moving party who has
acted in bad faith:

Motions to disqualify counsel usually rely entirely

upon the fact of contact with opposing counsel and an

allegation that information was transmitted through
that contact. It is too quickly assumed that these two
factors establish a prima facie case of a disqualifying
contact. Seldom is the actual applicability of Evidence

Code section 951 and Rule of Professional Conduct 8.4

examined. Furthermore, only since November l, 2018,

has the new Rule of Professional Conduct L l8 with
Comment [2] been in effect.
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Motions to disqualify counsel are really claiming
that (l) confidential information was provided (2) in
good faith "for the purpose of'engaging counsel, and

(3) counsel should be precluded from utilizing that

infonnation in the service of the other spouse. However,

rarely are these rights explicitly articulated within the

meaning of Evidence Code section 952 and Rule of
Professional Conduct I .18 and rarely are these elements

tested for authenticity.

It is not correct to assume that "contact" with
"information" equals disqualification. The burden of
proof should be on the moving party to allege the actual

elements for disqualification before h/she enjoys the

rights and privileges of a "prospective client" and is able

to deprive her/his spouse of the lawyer of her/his choice.

The spouse who would be deprived of chosen counsel

should have the right to test, dispute, or refute the

elements alleged in the rnotion and not so automatically

be deprived of her/his attorney. As the court said in
Wang Laboratories, bad faith conduct should not

be "countenanced [by the court] by employing the

disqualification sanction in aid of it."ro
"Good faith" as a required and standard element to

create the attorney/client privilege appears to be generally

accepted as a condition precedent for disqualification.

The Kentucky Ethics Opinion from 1987 states that:

...a lawyer may be precluded frorn accepting

employment adverse to a prospective client who

did not retain the lawyer, if the prospective client

revealed to the lawyer confidence and secrets

about a matter in good faith effort to secure legal

counsel . . .20

If an attorney-client relationship was never

fonned and the lawyer did not obtain confidence

or secrets in the manner so indicated, the

lawyer should not be precluded form adverse

representation. If the rule were otherwise, the

legitirnate interests of counsel and persons

seeking his services would be sacrificed for
no apparent purpose. Such a rule could also be

abused by a prospective party who rnight be

ternpted to "neutralize" available counsel in a

given geographical area.2'

The Vermont Bar suggested that presutnptions

favoring disqualification should not be the norm and that

the Rule of Professional Conduct should be construed

only to protect the interests intended, stating at Opinion

84-05:

We note that all too often motions to disqualify

opposing counsel 'have become common tools

of litigation process, being used...for purely

strategic purposes'. We disapprove of such

tactics. We will not interpret our disciplinary

rules to promote such a tactic in the name of
erring on the side of caution. We will interpret

our rules to vindicate the purpose they serve.22

The Vermont Bar went on to discuss the meaning

of "client" in relation to the question of disqualification,

"The question remains whether the plaintiff ever was

the firm's client".23 The Vermont Rules of Evidence

are incorporated into the ethics opinion. Vermont Rule

of Evidence section 502(a)(l) states: "A client is a

person...who consults a lawyer with a view to obtaining

professional legal services from him." This is nearly

indistinguishable in meaning from the language of
Evidence Code section 951, to wit: "for the purpose of '.

The Vermont discussion referred to a lawyer's

duty to preserve the confidence ofa "client" and not the

"confidence and secrets of others", i.e., non-clients. "lf
it were otherwise, a prospective litigant could disqualify

an attorney he thinks his opponent will likely hire simply

by placing a feeler call to the attorney and then blurting

out a "confidence", the revelation of which is not so very

embarrassing".2a This is in contrast to an "unseemly"

situation in which a client is opposed by counsel he

"revealed a confidence in a good faith effort to secure

legal counsel".

The Virginia Bar found that a husband's bad faith

vitiated any'oreasonable expectation of confidentiality"

that would ordinarily attach to an "initial consultation".

...the husband did not meet with Attorney
B for the legitimate purpose of obtaining

legal representation...His primary purpose in

rneeting with Attorney B was to preclude hirn

from representing his Wife. The husband's

purpose does not create the sort of "reasonable

expectation of confidentiality" Rule I .6 exists to

protect. Accordingly, no duty of confidentiality

is created for Attorney B out of the visit with
this husband who misrepresented his purpose

for the appointment...no conflict of interest was

triggered by that initial consultation. Attorney B
is not required to withdr&w.25,'u

18 Family Law News . California Lawyers Association



These ethics opinions agree that the oosanction" of
disqualification against an attorney may be replaced by

the "sanction" of denying disqualification against a party

who has acted in bad faith. Denial of disqualification

results in a deterrent by allowing counsel to use any

information provided in the "bad faith" consultation on

behalf of the opposing spouse.

"Conflicting out" potentiaL attorneys may be a
breach of the fiduciary duties owed between
spouses:

A party who engages in this "bad faith" conduct

knows or should know that she/he "harasses" or

"maliciously injures" the other.2? This behavior should

be discouraged. The venality of attempting to prevent

a spouse from appropriate representation should be

considered a breach of fiduciary duty between spouses.

A scheme to deprive a spouse of legal counsel and to

impose the duress of a fruitless attempt to consult

multiple lawyers should be recognized for what it is, i.e.,

a violation ofthe duty of "good faith" and "fair dealing".28

In California, [s]pouses are subject to the general rules

governing fiduciary relationships that control the actions

of persons occupying confidential relationship with each

other. This confidential relationship imposes a duty of
the highest good faith and fair dealing on each spouse,

and neither shall take unfair advantage of the other...2e A
fiduciary duty imposes on a person "a duty to act with
the utmost good faith in the best interests of' her/his

spouse."3o

A scheme to "conflict out" potential appropriate

counsel carries a possible sanction of being denied the

benefit of the "conflicts" that the party attempted to

create. Depending upon the order of magnitude of the

scheme, this conduct may be a breach of fiduciary duty.3l

Embedded in this breach of fiduciary duty may be

an attempt to commit extrinsic fraud or the successful

commission of extrinsic fraud. This is a "fraud or

deception practiced upon a party by his or her adversary,

based on conduct or activities outside of the court

proceedings themselves, which is designed to deprive

the other party of the opportunity to present a claim or

defense."32, 33, 3'r The practice of "neutralizing" potential

opposing lawyers has been viewed by the New Jersey

Bar as a conduct "prejudicial to the administration of
justice".35, 36 It follows that conduct calculated to deprive

a party ofrepresentation is a form offraud and deception

that is 'iprejudicial to the administration of justice".

It follows that such conduct prejudices access to the

process of justice. In turn, this tactic violates the "duty

of good faith and fair dealing" owed by one spouse to

the other and the rule that "neither shall take any unfair

advantage of the other."37

Conc[usion:
The right of a party to claim a conflict is limited and

does not apply to all contact or consultations. All persons

who consult lawyers are not potential clients. Therefore,

information exchanged is not necessarily privileged. A
Motion to Disqualify opposing counsel is also an attempt

to deprive the opposing party of the attorney of her/his

choice. Is the attorney/client privilege being used for
its intended purpose or is it being used as a weapon?

Deprivation of chosen counsel is a severe consequence

and should not be acceded to without careful thought and

consideration. A scheme to deprive the opposing party of
skilled legal representation should not be rewarded and

execution of such a scheme may expose both the party

and/or her/his counsel to severe consequences.

Endnotes
I t would like to thank my colleague, Blenda Sanders, for her

research and assistance.

2 It already is the policy of the State of California to ensure that
each party is represented. C,rl. Fnv. CooE $ 2030 states, in
palt, "the court shall ensure that each party has access to legal

l'epresentation, including access eatly in the proceedings, to
pl€serve each party's Iights...". The court should insure that each

palty is represented early in the proceedings by construing the

C,u.. Evro. Cooa , the C,rl. Rulrs or Pnot,'t. CoNoucr' , and Cnl.
F,rv. Coor. $ 751 to insure that the party's rights ale not thwarted

so early in the proceeding as to frustrate the "adrninistration
ofjustice", i.e., prevent a party flom being able to readily hire

counsel in order to access the coult's help under Cnt.. Fnu. Coot

$ 2030.

3 ABA Moorr. Rulcs or, Pnor'L Coxouc't', rule l.l8 cmt.2 "...
Moreover, a person who communicates with a lawyer fol the
purpose of disqualifuing the lawyel is not a 'pt'ospective client"'.

4 This Comrnent was derivative of the Model ABA language at

footnote l, and was published in conjunction with the final Model

Rules of Professional Conduct, rule l.l8 that becalne effective

November l,2018.

5 Kenney v. Super. Ct.,255 Cal. App. 2d 106 (1967).

6 Id. at ll3.
7 Wang Laboratories, Inc. v. Toshiba Corp., 762 F. Supp. 1246

(reel).

8 Id. at 1248.

9 I arn aware of situations in which a forensic accountant has been

unable to act in a case because opposing counsel has contacted

that accountant on the pretext of using his/hel services and does

not actually use her'/his services. This practice is another exarnple

California Lawyers Association . Family Law News 19



l0

il

ol"'bad faith" that should actually fi'ee the forensic accountant
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( r ee4).
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,lr Re Ositis, 40 P. 3d 500 (Or: 2002).

Trx. Rur.us or, Pu<)r,'r. CoNutlcl r. 8.04(a)(l).
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Wang,762 Ir. Supp., at 1248.
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Id.

Id.

Vr;nrvror.r'r' Bnn Lr<;nr. E'r'rrrc OprNroN 1794, (2004).

'fhe comnrittee also noted that an attorney who directs a new

client to undeltake strategic elimination of attorneys for the
opposing party would be in violatiorr of Virginia's Rule 3.4O's
plohibition against taking any action on behalfofa client "when
the lawyel knows ol which it is obvious that such action would
rnerely selve to halass ol nraliciously injure another'." "Their Rule
8.4(a) establishes that it is improper for an attorney to violate the
lules thlor.rgh the actions of another." This is very nruch like the
prohibition contained in Cnr.. Rur-rr ol Prror"r.. CoNr>ucl r.8.4. See

above.

See ll/ang,762 F. Supp. 1246.

Extrerne pattel'ns of "conflicting out" counsel may be part of a

continuing and longstanding pattern ofspousal abuse.

Crrr-. F,tvr. Cotrtt $ 72 I.

See Ct r.. Jutry lNs'ttuc lt<lN 4 I 00. (Fiduciary Duty Explained).

Counsel should be aware that a party's breach of fiduciary duty
may be inrputed to her/his lawyer. Annotation to Califolnia July
Instruction 4100 states: "A third party who knowingly assists
a trustee in bleaching his ol her fiduciary duty may, dependent
upon the cilcurnstances, be held liable along with the trustee for'
palticipating in the breach of trust." Stueve Bros. Farnrs, LLC
v. Belgel Kahn, 222 Cal. App. 4th 303, 325 (2013). This is
cor.lsistent with C,,u.. Rur.r; <l,Pnot,'r.. Corlnucr r'. 8.4 (a), allowing
fbr vicalious culpability if the attolney knowingly assisted ir.l or'

induced the client's conduct.

24 Avr. Jrrrr. 2d Divorce and Separetion $ 418.

Query whethel the E,vidence Code exception to privilege at
section 956 could include sufliciently egregior.rs conduct under

the fi'aud exception? Cnt.. Evru. Cour; $ 956 states that thele is

no attolney/client plivilege "if the services of the lawyer wete
sought ol obtained to enable anyone to conrnrit ol plan a fraud".

This cornes full circle to ethical violations under State Bar Rule
8.4(c): (lt is plofessional urisconduct for a lawyel to) "(c) engage
in conduct involving dishonesty, fi'aud, deceit, or reckless or'

intentional mislepresentation." It is unethical under CAl.. Rur.u r)r,

Pnor,'r-. Corlnucr r. 8.4(a) to "assist, solicit, or induce" anothel'to
engage in such conduct.

35 Sec N.J. E'r rrrcs OptNroN 703 (2006).

36 Again, like California Rules of Plofessional Conduct, rule 8.4(a):

The New Jersey Bar gave an ethics opinion that "inducing clients
to neutlalize potential opposing lawyers violates the lule against

conduct prejudicial to the adrninistration of justice." See N.J.
Elrrrcs OlrNr<lN 703 (2006).)

37 C,rr.. F,t,l. Cot>t; $ 721.
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